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(A) Naming the institution as bene-
ficiary; and 

(B) In an amount not less than the 
amount of funds reasonably expected 
to be repaid on accounts referred by 
the institution to the party during a 
two-month period. 

(4) The institution shall review annu-
ally the amount of repayments ex-
pected to be made on accounts it refers 
to a third party for billing or collection 
services, and shall ensure that the 
amount of the fidelity bond or insur-
ance coverage maintained continues to 
meet the requirements of this para-
graph. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 59 FR 61412, Nov. 30, 
1994; 64 FR 58315, Oct. 28, 1999]

§ 674.49 Bankruptcy of borrower. 
(a) General. If an institution receives 

notice that a borrower has filed a peti-
tion for relief in bankruptcy, usually 
by receiving a notice of meeting of 
creditors, the institution and its 
agents shall immediately suspend any 
collection efforts outside the bank-
ruptcy proceeding against the bor-
rower. 

(b) Proof of claim. The institution 
must file a proof of claim in the bank-
ruptcy proceeding unless— 

(1) In the case of a proceeding under 
chapter 7 of the Bankruptcy Code, the 
notice of meeting of creditors states 
that the borrower has no assets, or 

(2) In the case of a bankruptcy pro-
ceeding under either Chapter 7 or Chap-
ter 13 of the Bankruptcy Code in which 
the repayment plan proposes that the 
borrower repay less than the full 
amount owed on the loan, the institu-
tion has an authoritative determina-
tion by an appropriate State official 
that in the opinion of the State offi-
cial, the institution is an agency of the 
State and is, on that basis, under appli-
cable State law, immune from suit. 

(c) Borrower’s request for determination 
of dischargeability. (1) The institution 
must use due diligence and may assert 
any defense consistent with its status 
under applicable law to avoid discharge 
of the loan. The institution must fol-

low the procedures in this paragraph to 
respond to a complaint for a deter-
mination of dischargeability under 11 
U.S.C. 523(a)(8) on the ground that re-
payment of the loan would impose an 
undue hardship on the borrower and his 
or her dependents, unless discharge 
would be more effectively opposed by 
avoiding that action. 

(2) If the petition for relief in bank-
ruptcy was filed before October 8, 1998 
and more than seven years of the re-
payment period on the loan (excluding 
any applicable suspension of the repay-
ment period defined in 34 CFR 
682.402(m)) have passed before the bor-
rower filed the petition, the institution 
may not oppose a determination of 
dischargeability requested under 11 
U.S.C. 523(a)(8)(B) on the ground of 
undue hardship. 

(3) In any other case, the institution 
must determine, on the basis of reason-
ably available information, whether re-
payment of the loan under either the 
current repayment schedule or any ad-
justed schedule authorized under sub-
part B or D of this part would impose 
an undue hardship on the borrower and 
his or her dependents. 

(4) If the institution concludes that 
repayment would not impose an undue 
hardship, the institution shall deter-
mine whether the costs reasonably ex-
pected to be incurred to oppose dis-
charge will exceed one-third of the 
total amount owed on the loan, includ-
ing principal, interest, late charges and 
collection costs. 

(5) If the expected costs of opposing 
discharge of such a loan do not exceed 
one-third of the total amount owed on 
the loan, the institution shall— 

(i) Oppose the borrower’s request for 
a determination of dischargeability; 
and 

(ii) If the borrower is in default on 
the loan, seek a judgment for the 
amount owed on the loan. 

(6) In opposing a request for a deter-
mination of dischargeability, the insti-
tution may compromise a portion of 
the amount owed on the loan if it rea-
sonably determines that the com-
promise is necessary in order to obtain 
a judgment on the loan. 

(d) Request for determination of non-
dischargeability. The institution may 
file a complaint for a determination 
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that a loan obligation is not discharge-
able and for judgment on the loan if 
the institution would have been re-
quired under paragraph (c) of this sec-
tion to oppose a request for a deter-
mination of dischargeability with re-
gard to that loan. 

(e) Chapter 13 repayment plan. (1) The 
institution shall follow the procedures 
in this paragraph in response to a re-
payment plan proposed by a borrower 
who has filed for relief under chapter 13 
of the Bankruptcy Code. 

(2) The institution is not required to 
respond to a proposed repayment plan, 
if— 

(i) The borrower proposes under the 
repayment plan to repay all principal, 
interest, late charges and collection 
costs on the loan; or 

(ii) The repayment plan makes no 
provision with regard either to the 
loan obligation or to general unsecured 
claims. 

(3)(i) If the borrower proposes under 
the repayment plan to repay less than 
the total amount owed on the loan, the 
institution shall determine from its 
own records and court documents— 

(A) The amount of the loan obliga-
tion dischargeable under the plan by 
deducting the total payments on the 
loan proposed under the plan from the 
total amount owed; 

(B) Whether the plan or the classi-
fication of the loan obligation under 
the proposed plan meets the require-
ments of section 1325 of the Code; and 

(C) Whether grounds exist under 11 
U.S.C. 1307 to move for conversion or 
dismissal of the chapter 13 case. 

(ii) If the institution reasonably ex-
pects that costs of the appropriate ac-
tions will not exceed one-third of the 
dischargeable loan debt, the institution 
shall— 

(A) Object to confirmation of a pro-
posed plan that does not meet the re-
quirements of 11 U.S.C. 1325; and 

(B) Move to dismiss or convert a case 
where grounds can be established under 
11 U.S.C. 1307. 

(4)(i) The institution must monitor 
the borrower’s compliance with the re-
quirements of the plan confirmed by 
the court. If the institution determines 
that the debtor has not made the pay-
ments required under the plan, or has 
filed a request for a ‘‘hardship dis-

charge’’ under 11 U.S.C. 1328(b), the in-
stitution must determine from its own 
records and information derived from 
documents filed with the court— 

(A) Whether grounds exist under 11 
U.S.C. 1307 to convert or dismiss the 
case; and 

(B) Whether the borrower has dem-
onstrated entitlement to the ‘‘hardship 
discharge’’ by meeting the require-
ments of 11 U.S.C. 1328(b). 

(ii) If the institution reasonably ex-
pects that costs of the appropriate ac-
tions, when added to the costs already 
incurred in taking actions authorized 
under this section, will not exceed one-
third of the dischargeable loan debt, 
the institution shall— 

(A) Move to dismiss or convert a case 
where grounds can be established under 
11 U.S.C. 1307; or 

(B) Oppose the requested discharge 
where the debtor has not demonstrated 
that the requirements of 11 U.S.C. 
1328(b) are met. 

(f) Resumption of collection from the 
borrower. The institution shall resume 
billing and collection action prescribed 
in this subpart after— 

(1) The borrower’s petition for relief 
in bankruptcy has been dismissed; 

(2) The borrower has received a dis-
charge under 11 U.S.C. 727, 11 U.S.C. 
1141, or 11 U.S.C. 1228, unless— 

(i) The court has found that repay-
ment of the loan would impose an 
undue hardship on the borrower and 
the dependents of the borrower; or 

(ii)(A) The petition for relief was 
filed before October 8, 1998; 

(B) The loan entered the repayment 
period more than seven years (exclud-
ing any applicable suspension of the re-
payment period as defined by 34 CFR 
682.402(m), and 

(C) The loan is not excepted from dis-
charge under other applicable provi-
sions of the Code; or 

(3) The borrower has received a dis-
charge under 11 U.S.C. 1328(a) or 
1328(b), unless— 

(i) The court has found that repay-
ment of the loan would impose an 
undue hardship on the borrower and 
the dependents of the borrower; or 

(ii)(A) The petition for relief was 
filed before October 8, 1998; 
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(B) The loan entered the repayment 
period more than seven years (exclud-
ing any application suspension of the 
repayment period as defined by 34 CFR 
682.402(m) before the filing of the peti-
tion; and 

(C) The borrower’s plan approved in 
the bankruptcy proceeding made some 
provision with regard to either the 
loan obligation or unsecured debts in 
general. 

(g) Termination of collection and write-
off. (1) An institution must terminate 
all collection action and write off a 
loan if it receives a general order of 
discharge— 

(i) In a bankruptcy in which the bor-
rower filed for relief before October 8, 
1998, if the loan entered the repayment 
period more than seven years (exclu-
sive of any applicable suspension of the 
repayment period defined by 34 CFR 
682.402(m)) from the date on which a pe-
tition for relief was filed; or 

(ii) In any other case, a judgment 
that repayment of the debt would con-
stitute an undue hardship and that the 
debt is therefore dischargeable. 

(2) If an institution receives a repay-
ment from a borrower after a loan has 
been discharged, it must deposit that 
payment in its Fund. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32346, July 21, 
1992; 59 FR 1652, Jan. 12, 1994; 59 FR 61412, 
Nov. 30, 1994; 64 FR 58313, Oct. 28, 1999; 65 FR 
65614, Nov. 1, 2000]

§ 674.50 Assignment of defaulted loans 
to the United States. 

(a) An institution may submit a de-
faulted loan note to the Secretary for 
assignment to the United States if— 

(1) The institution has been unable to 
collect on the loan despite complying 
with the diligence procedures, includ-
ing at least a first level collection ef-
fort as described in § 674.45(a) and liti-
gation, if required under § 674.46(a), to 
the extent these actions were required 
by regulations in effect on the date the 
loan entered default; 

(2) The amount of the borrower’s ac-
count to be assigned, including out-
standing principal, accrued interest, 

collection costs and late charges is 
$25.00 or greater; and 

(3) The loan has been accelerated. 
(b) An institution may submit a de-

faulted note for assignment only dur-
ing the submission period established 
by the Secretary. 

(c) The Secretary may require an in-
stitution to submit the following docu-
ments for any loan it proposes to as-
sign— 

(1) An assignment form provided by 
the Secretary and executed by the in-
stitution, which must include a certifi-
cation by the institution that it has 
complied with the requirements of this 
subpart, including at least a first level 
collection effort as described in 
§ 674.45(a) in attempting collection on 
the loan. 

(2) The original promissory note or a 
certified copy of the original note. 

(3) A copy of the repayment schedule. 
(4) A certified copy of any judgment 

order entered on the loan. 
(5) A complete statement of the pay-

ment history. 
(6) Copies of all approved requests for 

deferment and cancellation. 
(7) A copy of the notice to the bor-

rower of the effective date of accelera-
tion and the total amount due on the 
loan. 

(8) Documentation that the institu-
tion has withdrawn the loan from any 
firm that it employed for address 
search, billing, collection or litigation 
services, and has notified that firm to 
cease collection activity on the loans. 

(9) Copies of all pleadings filed or re-
ceived by the institution on behalf of a 
borrower who has filed a petition in 
bankruptcy and whose loan obligation 
is determined to be nondischargeable. 

(10) Documentation that the institu-
tion has complied with all of the due 
diligence requirements described in 
paragraph (a)(1) of this section if the 
institution has a cohort default rate 
that is equal to or greater than 20 per-
cent as of June 30 of the second year 
preceding the submission period. 

(d) Except as provided in paragraph 
(e) of this section, and subject to para-
graph (g) of this section, the Secretary 
accepts an assignment of a note de-
scribed in paragraph (a) of this section 
and submitted in accordance with para-
graph (c) of this section. 
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